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The following is a review conducted by our office of Article X, Sections 16 through
24, Constitution of Missouri.

On November 4, 1980, the voters of Missouri passed Constitutional Amendment No. 5,
which added Article X, Sections 16 through 24 to the Constitution of Missouri. The
amendment, commonly referred to as the Hancock Amendment, requires that no greater
portion of Missourians’ personal income be used in any future year to fund state
government than was the case in fiscal year 1981, except as authorized by a vote of the
people.

The State Auditor’s Office performs a review of the state’s compliance with the
provisions of the Hancock Amendment to verify the accuracy of the revenue limit
computation performed by the Office of Administration, Division of Budget and Planning
(OA-BP). The auditor’s review agreed with the OA-BP that no refund is due to taxpayers
for the year ended June 30, 2006.

Total state revenue was calculated at $8.6 billion, while the refund threshold was

calculated at $10 billion, which means state revenue was under the revenue limit by $1.4
billion for the year ended June 30, 2006.

All reports are available on our website: www.auditor.mo.qov
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SUSAN MONTEE, CPA
Missouri State Auditor

Honorable Matt Blunt, Governor
and

Members of the General Assembly
and

Michael Keathley, Commissioner

Office of Administration

Jefferson City, MO 65102

We have conducted a review of revenues of the state of Missouri for the year ended
June 30, 2006, and the application to those revenues of Article X, Sections 16 through 24, of the
Constitution of Missouri, more commonly referred to as the Hancock Amendment (included as
an Appendix). We had previously reported on revenues of the state for the years ended June 30,
1982 through 2005. The amendment, which was adopted by the voters of Missouri on
November 4, 1980, limits the growth of state revenues collected in any fiscal year. The
objectives of this review were to:

1. Evaluate the formula to calculate the state's revenue limit.
2. Determine the specific items included in total state revenues.
3. Verify the accuracy of the revenue limit computation and compare that limit to

total state revenues.
4. Review the state's overall compliance with the provisions of the amendment.

Our review included only the application of the revenue limit to state revenues and,
accordingly, did not include a review of the effects of the amendment on any local governmental
unit.

Our methodology to accomplish these objectives included discussions with personnel of the
Office of Administration, Division of Budget and Planning, inspecting relevant records and
reports compiled by that office, and reviewing reports from the statewide accounting system.
We reviewed this information to the extent necessary to satisfy ourselves that the information in
the Exhibits is fairly stated in all material respects. The work for this review was substantially
completed by December 2006.
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The Executive Summary and the Background, Methodology, and Conclusions present our
comments, findings, and conclusions concerning the state's overall compliance with the
provisions of Article X, Sections 16 through 24, of the Constitution of Missouri.

Lo Hlker

Susan Montee, CPA
State Auditor

The following auditors participated in the preparation of this report:
Director of Audits:  Kenneth W. Kuster, CPA

Audit Manager: Peggy Schler, CPA
Audit Staff: Frank Verslues
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REVIEW OF ARTICLE X, SECTIONS 16 THROUGH 24,
CONSTITUTION OF MISSOURI
EXECUTIVE SUMMARY

On November 4, 1980, the voters of Missouri passed Constitutional Amendment No. 5 which
added Article X, Sections 16 through 24 to the Constitution of Missouri. The amendment,
commonly referred to as the Hancock Amendment, requires that no greater portion of
Missourians' personal income (MPI) be used in any future year to fund state government than
was the case in fiscal year 1981, except as authorized by a vote of the people.

Exhibit A presents a summary of the calculations of limited total state revenue (TSR) for the
years ended June 30, 2006, 2005, 2004, 2003, and 2002. The results of our review determined
that for the year ended June 30, 2006, TSR was approximately $1.45 billion under the refund
threshold. As a result, no refund is due for the year ended June 30, 2006.

On January 27, 1998, the Missouri Supreme Court entered a final decision in Kelly v. Hanson,
et. al., 959 S\W. 2d 107 (Mo. 1998). This decision determined that taxes and other funds
collected by the state may not be considered revenue in the context of TSR unless they meet a
two-part test derived from an earlier judicial definition of revenue: (1) the funds must be
received into the state treasury; and (2) the funds must be subject to appropriation. Thus, the
Hancock Amendment presents unique financial related legal requirements that must be taken into
consideration. The items that the Supreme Court specifically ruled on are as follows:

1. The Federal Reimbursement Allowance and the Nursing Facility Reimbursement
Allowance tax imposed by the state to pay the state’s share of the costs of the
Medicaid program is collected by an offset against Medicaid claims and is not
directly deposited in the state treasury. As a result, this revenue is not included in
TSR.

2. The local use tax imposed by the state under Section 144.748, RSMo, until
repealed on May 21, 1996, and distributed to local government is not deposited in
the state treasury and is not appropriated. As a result, this revenue is not included
in TSR.

3. Revenue from one dollar of a state imposed two dollar admission fee to gaming
riverboats is remitted to the "home dock city or county” and is not deposited in
the state treasury. As a result, this revenue is not included in TSR.

4. Ten percent of the revenue for an adjusted gross receipts tax imposed by the state
on gaming riverboats is remitted to the "home dock city or county™ and is not
deposited in the state treasury. As a result, this revenue is not included in TSR.

5. An adjustment to the revenue limit related to the state assuming certain judicial
clerk salaries is appropriate.



On November 24, 1998, the Missouri Court of Appeals, Western District entered a final decision
in Kelly v. Hanson, et. al., 984 S\W. 2d 540 (Mo. 1998). The Missouri Court of Appeals,
Western District ruled that revenue from the one dollar of the state imposed two dollar admission
fee to gaming riverboats is not included in TSR while the revenue from the payments to the state
to recoup public safety and regulatory enforcement costs for gaming riverboats is included in
TSR.

The State Auditor's Office (SAO) and the Office of Administration, Division of Budget and
Planning (OA-BP) did not present an issue to the Supreme Court concerning the proper
accounting for the effect of tax refunds. However, because the Supreme Court decision indicated
that the Hancock provisions in the constitution require the actual receipt of revenue, the
amendment presents a cash basis system of accounting. Based on the Court's decision, the SAO
has changed the calculation of refunds from an appropriations basis to a cash basis.

On June 29, 1999, the Missouri Supreme Court entered a final decision in Conservation
Federation of Missouri, et. al., v. Richard Hanson, et. al., 994 S.W. 2d 27 (Mo. Banc. 1999).
This decision determined that Article 1V, Section 43(b) prohibits the disbursement of monies
specified in that section for the purpose of making the refund required by Article X, Section 18,
and that revenue derived from the one-eight of one percent sales tax imposed by Article 1V,
Section 43(a) is not includable in TSR.

This decision related to the use of Conservation Fund monies for making refunds under the
Hancock Amendment. The General Assembly appropriated a total of approximately $6 million
from the Conservation Fund to be used to pay for refunds due to taxpayers under the Hancock
Amendment for fiscal years 1995 and 1996. The Conservation Federation filed suit declaring
that moneys in the Conservation Fund may not be used to make these refunds and that the sales
tax proceeds are not includable in TSR. The Supreme Court ruled that Article 1V, Section 43(b)
requires that conservation funds be expended for conservation purposes as specified in that
section and using these funds to pay for Hancock refunds is, therefore, unconstitutional.

This decision also related to whether the conservation sales tax should be included in TSR. The
Supreme Court noted that the conservation sales tax imposed by Section 42(a) was enacted by a
vote of the people in 1976, which was four years before the Hancock Amendment was approved.
However, Section 43(b) was adopted contemporaneously with the Hancock Amendment and,
therefore, went into effect after the Hancock Amendment's baseline period for TSR, which was
fiscal year 1981. Thus, this case presents the unique situation that a tax was approved by the
voters prior to the Hancock Amendment, but the voter-approved (indeed voter mandated)
spending of that revenue was approved after the Hancock Amendment's initial tax and spending
ceiling was calculated.

Since the state had already paid refunds to taxpayers for fiscal years 1995, 1996, and 1997, the
state decided not to recalculate TSR for those years. However, for fiscal year 1998, the state
excluded the conservation sales tax (and related interest earnings) from TSR in accordance with
the Supreme Court decision. In addition, the state will not pay any refunds (for prior years or
future years) from the Conservation Fund.

In December 1999, two lawsuits were filed in the Cole County Circuit Court. The first case,
Flotron v. Carnahan, et. al., 99CV323351, claims that the Supreme Court held in Conservation
Federation v. Hanson, 994 S.\W. 2d 27 (Mo. Banc. 1999) that all revenue from the conservation




sales tax must be removed not only from yearly total state revenues, but also from the baseline
calculation for 1981. The second case, Missouri Merchants and Manufacturers Association, et.
al. v. State of Missouri et. al., 99CV323530 claims that the state has not included tax credits in
the calculation of the revenue limit and TSR. These two lawsuits were consolidated, and on
March 8, 2001, the Missouri Supreme Court handed down its decision in Missouri Merchants
and Manufacturers Assoc. v. State of Missouri, 2001 WL 224725 (Mo.). The court held that the
auditor and the OA-BP correctly decided to keep conservation sales tax revenues in the baseline
calculation, while excluding them from yearly total state revenues. The court further found that
tax credits which exceed a taxpayer’s liability, resulting in a refund to the individual taxpayer,
should be included in the calculation of total state revenue. Starting in fiscal year 2001, the
OA-BP has included certain tax credits in the calculation of total state revenue.






